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EDITORIAL ii 
EDITORIAL 
Para pembaca yang terhormat, 
Segala puji hanya ditujukan kepada Allah Subhanahu Wata 'ala yang 
tiada putus melimpahkan rahmatNYA, sehingga JURNAL HUKUM 
HUMANITER dapat kembali ke tangan para pembaca yang budiman. 
Edisi kal i  ini  secara khusus membahas masalah pemberontakan, baik 
menurut konsepnya secara umum maupun mengenai sejarahnya di 
Indonesia pasca kemerdekaan.  Terkait dengan pelanggaran­
pelanggaran yang terjadi dalam hal pemberontakan yang umumnya 
mewaj ibkan angkatan bersenjata negara untuk mengatasi hal 
tersebut, maka dikemukakan pula sistem hukum pidana mil iter yang 
berlaku di berbagai negara dan khususnya yang berlaku di Norwegia 
dan Indonesia. Di samping itu, dikemukakan pula teori dan praktek 
mengenai kejahatan terhadap kemanusiaan, sebagai salah satu jenis 
kejahatan yang dapat terjadi baik pada waktu perang maupun di 
masa damai. 
Sebagai lanjutan dari "Kolom" mengenai Konvensi Senjata-senjata 
Konvensional Tertentu (1980) yang terbit di edisi yang lalu, maka 
edisi ini memuat kelengkapan Konvensi tersebut; yakni terjemahan 
dari lima buah Protokolnya. Mengingat Protokol-protokol tersebut 
bersifat sal ing melengkapi, maka kelimanya sekaligus diterbitkan 
dalam edisi ini sehingga merupakan merupakan kesatuan yang utuh 
dalam melengkapi isi Konvensi. 
Atas terlaksananya penerbitan JURNAL HUKUM HUMANITER ini, kami 
mengucapkan terima kasih kepada Inte rnational Committee of the 
Red Cross (ICRC) ya ng se l a l u  berkom itmen t ingg i  da l am 
pengembangan hukum humaniter d i  tanah air, termasuk mendukung 
penerbitan edisi ke tiga ini .  Akhirnya, kami mengharapkan masukan 
dari pembaca baik berupa kritik maupun saran konstruktif lainnya. 
Selamat membaca . 
Redaksi 
JURNAL HUKUM HUMANITER, Vol.  2, No. 3 
i i i 
DAFTAR ISI 
ARTIKEL him 
1 .  Nils Marius Rekkedal 
Insu rgency and Counte r Insu rgency Some Concep ts and 
Problems ...................................................................... 402 
2.  Anhar Gonggong 
Sejarah  Pem beronta ka n Bersenjata di Indonesia: 
Sketsa Pergumulan di dalam Era Kemerdekaan Tahun 1948-
2006 · · · ··· · ············ · · ······················································· 456 
3. Terje Lund 
The No rwegian Military Judicial System .................. ........ .... 480 
4. Agustinus P.H .  
I m p l i kasi  terhadap Kita b Undang-undang H u ku m  
Pidana Militer (Penundukan Prajurit TNI pada Peradilan 
Umum) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  506 
5.  Devy Sondakh 
Kejahatan terhadap Kemanusiaan: Teori dan Praktik . . . . . . . . . . .  521 
KOLOM 
1 .  Protokol tentang Pecahan-pecahan yang Tidak Dapat 
Dideteksi (Protokol I). Jenewa, 10 Oktober 1980. . . . . . . . . . . . .  555 
2. Protokol tentang Larangan dan Pembatasan Penggunaan 
Ranjau, Jebakan dan Alat-alat lainnya (Protokol II) Jenewa, 
10 Oktober 1980 dan Perubahannya (3 Mei 1996) . . . . . . . . . . . . . . .  556 
3 .  Protokol tentang Larangan atau Pembatasan Penggunaan 
Senjata-senjata Pembakar (Protokol III) 
Jenewa,10 Oktober1980. . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . .  588 
4. Protokol tentang Senjata-senjata Laser yang Membutakan 
(Protokol IV pada Konvensi 1980), 
13 Oktober 1995. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  591 
5 .  Protokol tentang Sisa-sisa Bahan Peledak Perang (Protokol 
V dari Konvensi tahun 1980), 2 8  November 2003 . . . . . . . . . . . .  592 
JURNAL HUKUM HUMANITER, Vol . 2, No. 3 
480 
THE NORWEGIAN MILITARY JUDICIAL SYSTEM 
Terje Lund1 
Abstract 
In Norwegian Mil itary Judicial System, the Judge Advocate 
General's corps belongs to the Prosecution Authority and is under 
the Ministry of Justice in peace, while in wartime administratively 
integrated into the armed forces. In peacetime its status is civil­
ian, changing to military in wartime. The Norwegian military sys­
tem of summary punishments is laid down in the Military Disci­
plinary Act of 20 May 1988, supplemented by disciplinary regula­
tion by Royal Decree of 16 December 1988. Military commanders 
can impose summary punishments to officers and servicemen 
under their command. 
A. Judge Advocates 
In peacetime the Judge Advocate General's (JAG) corps consists 
of 4 judge advocates and one JAG. In addition, there is a small num­
ber of legal assistants, performing their national service. These are 
fully trained lawyers. The judge advocates are found in Oslo and 
Tromso. 
For mobilisation purposes, there are 20 additional judge advo­
cates as reservists. (The armed forces expand at mobil isation) These 
are to be attached to territorial regiments, rendering their services to 
army, navy and air force units located within their area. Under the 
JAG, they will be supervised by the permanent judge advocates. 
The JAG corps belongs to the Prosecution Authority and is under the 
Ministry of Justice in peace, in wartime administratively integrated 
into the armed forces. In peacetime its status is civil ian, changing to 
military in wartime. 
Functions: 
' Terje Lund is a Judge Advocate at the Norwegian Armed forces. 
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1 .  advice to mil itia commanders i n  discipl inary cases. 
2. preparation of mil itary penal cases, including advice to the Mili­
tary Police in investigation matters. 
3. deciding on prosecution in minor cases. In most cases these 
decisions are made by chief of police or district attorney in peace­
time. 
4. prosecution of mil itary penal cases in court. The military penal 
cases go in peacetime before an ordinary civil ian court. 
5. informal advice to mil itary commanders and officers in related 
matters, for instance conscription and conscientious objection 
law. 
Disciplinary cases 
Disciplinary punishment may be given by Company or Battalion 
Commander. The commander may seek advice from Judge Advocate 
(JA). The judge advocate's opinion shal l  always be obtained : 
1 .  in complaints cases. 
2. in cases of absence without leave of more than seven days' 
duration 
3. in cases where disciplinary punishments of detention under guard 
for more than 12  days' duration or confinement to barracks of 
more than 15  days' duration is considered . 
He advises brigade or regimental commander (colonel) .  The judge 
advocate wil l  also perform routine control of disciplinary punishments. 
He advises the brigade or regimental commander, who wi l l  take nec­
essary action and give information and guidance to his subordinate 
commanders, based on the judge advocate's advice. 
Military penal cases 
J.A. receives the case from Brigadier/regimental commander and 
gives his recommendation to chief of police or district attorney. In 
cases of absence without leave of up to 12 day's duration, he may, 
however, issue a writ of optional detention under guard.  If the writ is 
endorsed by the accused, it has the effect of a judgment. If not, the 
writ may take the place of an indictment. 
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The majority of the penal cases are, however, decided by chief 
of police or district attorney, who returns the cases to JA who takes 
them to court. This system is l ikely to be revised in future, giving the 
Judge Advocate a more independent position comparable to a local 
chief of police - possibly with the authority to take most cases about 
absence without leave to court. 
Military police matters 
The judge advocates have no formal connection to the mi litary 
police, but have extensive co-operation in investigation matters and 
give advice in matters pertaining implementation of the mil itary po­
lice act and related legislation. 
1. The Courts 
In peacetime, the military penal cases are brought before the 
ordinary criminal (district or city) court having jurisdiction at the lo­
cation of the delict. A case may also be brought before the criminal 
court at the residence of the indicted. This is the most practical solu­
tion when the indicted has not reported for compulsory mil itary ser­
vice. 
In wartime, the mil itary penal cases are brought before selected 
criminal courts, where the lay judged (jurors) are drawn from a list of 
military persons. The Government (King in Council) may also decide 
that the wartime rules are to be used in cases relating to peace 
operations abroad, even if the kingdom as such is not at war. This 
system was enacted in 1994 and put into effect in 1997. The wartime 
rules have only been practiced during a few total defence exercises, 
but not used in real cases. 
2. International Law of War 
The task of giving legal advise in International Law of War mat­
ters was given to the judge advocate corps when Norway ratified the 
Additional Protocols of 1977. In 1992 it was decided to establish a 
separate function as legal advisers under direction of the legal de-
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partment in the Chief of Defence headquarters. These legal advisers 
wil l in wartime be found down to division level, numbering 15  per­
sons. In peacetime the advisory function is discharged by the legal 
department, mainly by a special advisor in international law con­
nected to the office. Assistance is given by the JAG on request. 
The number of legal advisory personnel deployed in missions 
outside the country is about two to three, depending on whether 
Norway is manning relevant positions in international headquarters, 
or not. 
The personnel mentioned above, are al l military. 
3. General Matters 
General legal matters such as compensation claims, matters of 
personnel law and administrative law, are handled by the office for 
legal matters at the Chief of Defence headquarters in Oslo. This of­
fice is staffed with about 6 civilian officials and some legal assistants 
performing their national service. 
4. Other Military Lawyers 
At the ministerial level, matters of military law are generally 
handled by the legal section in the Defence Ministry, which has a 
staff of about 7 officials. Matters of penal and procedural law are, 
however, handled by the ministry of Justice. 
The Naval Academy has for the time being one civilian lecturer 
in international law. There are also lawyers at the Main Arsenal for 
Northern Norway in Bjerkvik, at the Naval base at Haakonsvern, 
Bergen (one at each place) and some at the Defence Construction 
Agency. 
B. The Military Jurisdiction System in Norway 
This overview of the Norwegian military jurisdiction system is an 
answer to a former questionnaire used for a seminar held by the 
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International Society for Military law and Law of war in 2001 .  The 
presentation is the same as was given for use in the seminar, but it is 
updated according to some small changes in the system since that 
time. 
1. General overview 
a. Please give a short description of the military legal system in 
your country, indicating whether your country has: 
a) military courts (including standing courts or ad hoc court­
martials); 
b) military prosecutors; 
c) a system of summary punishment by commanding officer 
Please describe the organization and functions of the judge 
advocacy or other legal services which have tasks in mili­
tary legal proceedings including extra1udicial handling of 
disciplinary cases 
Military penal cases are in peacetime prosecuted before ordi­
nary civilian courts by mil itary prosecutors (judge advocates) .  The 
decision to prosecute rests with the judge advocates in most com­
mon cases (an authority like the one of a chief of police). Dealing 
with more severe cases, however, the judge advocates need to go to 
a district attorney in the general civilian prosecution authority sys­
tem for having a decision to prosecute. 
Minor cases can be handled by summary punishments issued by 
commanding officers on company or higher level . 
In peacetime Norway has one Judge Advocate General and four 
judge advocates, two judge advocates serving the southern part of 
Norway and two the northern part. The judge advocates are involved 
-in summary punishments as advisors for mil itary commanders, es­
pecially when a summary punishment is appealed, bur also in rou­
tine control of the legality and reasonabil ity of the punishments. 
b. Please indicate whether the military legal system in your coun­
try has different rules for wartime versus peacetime and if so, 
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how the legislation distinguish between peace and war. Details 
should be reflected in the answers to the questions below. 
In wartime, mil itary penal cases are prosecuted before a l imited 
number of civilian courts with military lay judges, the general setup 
of a criminal court in Norway being one professional judge and two 
laymen. The judge advocates will have independent powers to in­
dict. They will be supplemented by a number of judge advocates on 
mobilization, with restricted powers. 
The powers of commanding officers to issue summary punish­
ments are increased in wartime, and the rules of procedure and ap­
peal are simplified. 
The wartime rules apply when the nation is at war, including war 
having been declared or the nation being under armed attack. They 
apply when war is imminent for units to which mobilization orders 
have been issued, or for all units if so decided by royal decree. Fur­
thermore they will apply for units abroad even if war is not imminent, 
if so decided by royal decree. 
c .  Please indicate whether the military legal system in your coun­
try has different rules for units abroad versus at home. Details 
should be reflected in the answers to the questions below. 
In general, the rules are the same for units abroad and at home. 
There is, however, a provision in the regulations for summary pun­
ishments giving the ministry of defence the authority to make modi­
fications, for instance adjusting to special command structures in 
multi-national operations. 
d. Please indicate whether there has been any recent discussion, 
evaluation or reform of your military legal system with reference 
to human rights such as those laid down in the European Hu­
man Rights Convention or other comparable instruments appli­
cable to your country. Details should be reflected in the answers 
to the questions below. 
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If your country instead of having military courts, has some mil i­
tary or other special element in civi lian courts when handling mil itary 
cases, please answer the fol lowing questions as far as they are rel­
evant for your system . 
a. Please describe the legal basis for and general structure of your 
military court system, indicating geographical structure, hierar­
chy, organization with respect to the services (army, navy, air 
force, paramilitary) or individual military units, connections to 
civilian administrative bodies (ministry of justice, ministry of 
defence), the civilian courts including the possibility of appeal to 
the Supreme Court, and other relevant features. 
The court system is laid down in the Penal Procedure Act of 22 
May 1981, describing the military penal system in part 10, which was 
added to the act in 1994 and entering into force in 1997. The act is 
supplemented by a Royal Decree of 13 June 1997, giving details of 
the organization of the courts. Before 1997, Norway had a system of 
mil itary organized courts applicable in wartime. 
According to the present rules, the military penal cases are in 
wartime to be brought before specially enumerated civilian courts 
with mil itary lay judges, about one court per county, located in the 
vicinity of important military units and in the main cities. Appeals are 
brought before the ordinary high courts, these also having mi litary 
lay judges. The final appeal goes to the Supreme Court. There is no 
division according to services, with the exception that the lay judges 
should be from the same service as the accused . The courts have a 
military point of contact in the local regiment, which will provide 
transportation services etc. as necessary. The courts are under the 
administration of the ministry of Justice. 
b. Please describe which cases belong under the military courts, 
with respect to: 
a) criminal cases or also litigations involving military person-
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nel; 
b) military crimes or also ordinary aimes committed by mili­
tary personnel; 
c) how military crimes are (if relevant) defined in your law; 
d) whether this definition is different in time of war than in 
peacetime; 
e) how military personnel (or the categories of persons sub­
jected to military courts) are defined in your law, and 
whether there are separate procedures for different cat­
egories (officers, soldiers, dvilians serving with the military 
etc); 
f) whether there is an extension of jurisdiction in time of war 
as to the categories of persons subjected to military courts; 
g) whether military courts also halle il role in disciplinary cases 
not considered criminal such as deciding on appeals re­
garding administrative disciplinary punishments; 
h) other relevant features. 
The above mentioned "military" courts handle criminal cases 
only. Part 10 of the Penal Procedure Act (the military part) generally 
applies only to mil itary crimes, i .e. breaches of the Military Penal 
Code. In wartime, however, it will also apply to ordinary crimes com­
mitted by military personnel or any person serving with or following 
a unit of the armed forces or a by prisoner of war, provided that the 
crime is committed on military premises, in the theatre of war or 
abroad. The "theatre of war" means in this connection the munici­
palities or counties directly affected, as determined by the govern­
ment. 
The above mentioned "military courts" are not involved in disci­
plinary cases not considered criminal (summary punishments). 
c. Please describe the personnel serving wfth the military courts, 
with respect to: 
a) academic or other conditions to be fi.Jlfilled; 
b) civilian or military status; 
c) military rank; 
d) permanent or temporary service wfth the court. 
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The court is an ordinary civilian court, chaired by the permanent 
local judge. The lay judges are military, one serviceman and one 
officer. If the accused is an officer, the officer in the court should be 
of equal or higher rank. The lay judges do temporary service, being 
appointed case by case by the chairman of the court. They must be 
at least 25 years of age and permanent residents of the country for 
at least three years. 
d. Please indicate to which extent the military courts are indepen­
dent, especially with regard to command influence. 
The military commanders have no right to influence the court 
and are not involved in the appointment of the judges. 
e. Please desaibe the main features of the proceedings in cases 
before your military courts, indicating: 
a) whether proceedings are public; 
b) if trials in camera can be held, in which cases? 
c) whether or in which cases the accused has the right to 
legal counsel at the governments' expense; 
d) the position of the victim - is he or she a party to the proce­
dure? 
e) can the accused be tried in absentia? 
f) do the decisions have to be confirmed by a superior of­
ficer? 
g) are the sentences executed by the armed forces? 
The following rules are identical for military and civilian penal 
cases. The proceedings are public, with the exceptions allowed for in 
law. This could be when the court is taking evidence which should 
not be disclosed for security reasons or in consideration to personal 
or business matters (Penal Procedure Act, sections 1 17-119). 
The accused has right to legal counsel at the government's ex­
pense with the exception of some minor cases. This could be when 
the accused has not accepted a writ issued by the prosecution au­
thorities and in cases when the accused has given an unreserved 
confession, unless the prosecution will ask for more than a 6 months 
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sentence. (Penal Procedure Act, section 99). The victim is not a party 
to the procedure. 
The accused can be tried in absentia if the prosecution will not 
ask for more than a one year sentence and his presence is not deemed 
necessary for the clarification of the case, if the person indicted has 
consented in having his case tried in his absence, or after having 
been lawfully summoned is absent without it being clear or shown to 
be probable that he has a lawful excuse, or has absconded after the 
indictment was served on him. (Penal Procedure Act, section 281) 
The decisions of the court need no confirmation. Sentences are 
executed by the armed forces only in cases of sentences to confine­
ment under guard. 
t Please describe if and how decisions by the military courts can 
be appealed, indicating: 
a) possible differences between appeals of decisions on pro­
cedure and appeals of judgements; 
b) possible differences between appeals based on reasons of 
la� reasons of fact or merely relating to the punishment; 
c) who has the right of appeal {the prosecutor, the accused, 
the victim, some other). 
a) The following rules are identical for military and civilian penal 
cases. Decisions of procedure can be appealed before or under 
the main hearing as interlocutory appeals. These will be decided 
by professional judges alone without oral proceedings. 
An interlocutory appeal may be brought against a court order or 
decision by any person who is affected thereby unless it may be the 
subject of an appeal proper or may be used as a ground for such an 
appeal by the said person, or it is by reason of its nature or a special 
statutory provision unchallengeable (Criminal Procedure Act, section 
377) 
An interlocutory appeal may not be brought against court or­
ders or decisions made under the main hearing except in the follow-
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1)  when they dismiss, quash or adjourn the case, 
2) when it is a matter of a remand in custody, search, per­
sonal examination, seizure, a charge on property, a proce­
dural penalty, compensation, or costs of the case, 
3) when they are directed against a third party, 
4) when they reject an application for the appointment of an 
official defence counsel. 
(Criminal Procedure Act, section 378) 
b) In military cases under wartime rules, the appeals proceedings 
will not differ according to the basis of the appeal .  In the court 
of appeals there will be no jury, but the case will be tried by a 
combined court consisting of 3 professional and 4 military judges. 
Under peacetime rules, if the appeal is based on reasons of fact 
related to the guilt of the accused, the appeal proceedings will 
go before a jury if the crime can be punished with more than a 
six years' sentence according to the Law. If the appeal is not 
based on reasons of fact related to the guilt of the accused, the 
appeal proceedings will go before a combined high court with 
lay judges and professional judges. 
c) The prosecution authority and the accused have the right of 
appeal. 
a. can a case which has been decided by a final sentence of a 
military court be reopened? 
The following rules are identical for mil itary and civilian penal cases. 
A case can be reopened when a judge or member of the jury 
was by law ineligible or disqualified or there have been other sub­
stantial procedural errors, including false evidence, when the deci­
sion is deemed to be based on a interpretation of international law 
which is different from the interpretation that an international court 
has in a parallel case laid down as binding on Norway, and when a 
new circumstance is brought to light or new evidence is procured 
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which seems l ikely to lead to an acquittal or dismissal of the case or 
to the application of a more lenient penal provision or a considerable 
more lenient sanction. (Criminal Procedure Act, sections 390 and 
391) 
There are qualifications in the law relating to whether the error 
can be assumed to have affected the outcome of the case adversely. 
b. Is there any system of automatic review of decisions by your 
military courts? 
c. 'What are the rules to be followed in case of simultaneous ac­
tions brought against a person subject to military jurisdiction 
and a person subject to civil jurisdiction, e.g. when a civilian is 
accomplice to a crime committed by a soldier? 
The prosecution authorities may choose whether the case should 
be tried under the military rules or under civilian rules. (Penal Proce­
dure Act, section 465) 
d. 'What are the rules to be followed if a person has committed 
several crimes, some belonging under military jurisdiction, oth­
ers under civil jurisdiction? 
The prosecution authorities may choose whether the case should 
be tried under the military rules or under civilian rules. (Penal Proce­
dure Act, section 465) 
3. Military Prosecution 
If your country instead of having a military prosecution system 
has some special element in the civilian prosecution system or spe­
cial rules related to the handling of military criminal cases, please 
answer the following questions as far as they are relevant for your 
system .  
a. Please describe the legal basis for and general structure of your 
military prosecution system, indicating geographical structure, 
hierarch'h organisation with respect to the services (arm'h naV'h 
air force, paramilitary) or individual military units, connections 
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to civilian administrative bodies (ministry of justice, ministry of 
defence ?), the civilian prosecution system, and other relevant 
features. 
The military prosecution system is laid down in the Penal Proce­
dure Act of 22 May 1981, describing the military penal system in part 
10, which was added to the act in 1994 and entering into force in 
1997. The act is supplemented by a Royal Decree of 13 June 1997, 
giving details of the organisation of the judge advocacy. Before 1997, 
the role of the military prosecution was advisory, towards the civilian 
prosecution authorities in peacetime, and towards military command­
ers having the authority to prosecute in wartime. 
The judge advocacy is the military branch of the general Pros­
ecution Authority, taking instructions in matters of penal Law and 
procedure from the Prosecutor General (Riksadvokaten). In peace­
time Norway has one Judge Advocate General and four judge advo­
cates, two judge advocates serving the southern part of Norway and 
two the northern part. In wartime, they wil l  be supplemented by a 
number of judge advocates on mobilisation, with restricted powers. 
The prosecution authority is under the administration of the Ministry 
of Justice. 
Each judge advocate renders his services to and prosecutes cases 
from all services present in his geographical area of responsibility. In 
wartime they do, however, wear Army uniform. 
2. Please describe which cases belong under the military prosecu­
tion if there are differences with respect to the courts (cases 
belonging under military prosecution but not military courts and 
vice versa). 
There are no such differences. 
3. Please describe the personnel serving with the military prosecu­
tion, with respect to: 
a. academic or other conditions to be fulfilled 
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b. civilian or milit:ary status 
c. military rank 
d. permanent or temporary service. 
e. permanent or temporary service. 
The personnel serving with the military prosecution is required 
by law to be full trained lawyers, the Judge Advocate General must 
have a law degree of the highest academic class (Penal Procedure 
Act, section 472). 
They have military status in wartime, in peacetime civilian (but 
regarded as reserve officers). The ranks are: major (assistant judge 
advocate), lieutenant colonel (judge advocate), colonel (first judge 
advocate), brigadier (assistant judge advocate general) and major 
general (judge advocate general). 
The judge advocates are appointed for permanent service. Those 
on mobilisation wil l in peacetime be given a l imited number of cases 
to prosecute each year. 
4. Summary Punishments 
a. Provided your armed forces has a system of summary punish­
ment, please describe its legal basis and general structure. Please 
also indicate whether there are differences between time of war 
and time of peace ( det:ails to be reflected in the answers to the 
following questions}, and if so, whether the definition of war is 
the same as with respect to the rules of procedure for military 
penal cases. 
The Norwegian military system of summary punishments is laid 
down in the Military Disciplinary Act of 20 May 1988, supplemented 
by disciplinary regulation by Royal Decree of 16 December 1988. 
Mil itary commanders can impose summary punishments to officers 
and servicemen under their command. The powers of commanding 
officers to issue summary punishments are increased in wartime, 
and the rules of procedure and appeal are simplified. The definition 
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of war is generally the same as with respect to the rules of procedure 
for military cases, with the exception that when wartime rules are 
put into effect by Royal Decree, this could be done wholly or partially. 
It might, theoretically, for instance for a unit abroad be decided that 
summary punishments can be imposed according to wartime rules, 
but that criminal offences are to be prosecuted and adjudicated ac­
cording to peacetime rules. 
b. Please describe which offences are dealt with by summary pun­
ishment and which are brought before the courts, indicating: 
a) whether there is a distinction in the military law in your 
country between a criminal offence (civil or military law) 
and a non-criminal disciplinary offence or breach of disci­
pline; and 
b) whether the accused has the right to choose between sum­
mary punishment or trial by court 
There is a distinction between criminal offences and non-crimi­
nal disciplinary offences, although the majority of cases dealt with by 
summary punishments are criminal under the Law. The offence of 
absence without leave can be used as an example. If committed with 
intent, this offence is criminal from the first minute. Unless it lasts for 
more than seven days, it is a criminal misdemeanour and will as a 
general rule be dealt with by summary punishment, although it can 
be prosecuted, which may happen if the offender has committed 
several such offences. If committed by negligence, it is not a criminal 
offence, and can only be punished summarily, as it is laid down in the 
military disciplinary act section 2, that summary' punishments can be 
imposed for both intentional and negligent offences, it being under­
stood that this applies even if the offence can be punished criminally 
only if intentional. 
The Mil itary Disciplinary Act has a general provision on offences 
against military order and discipline, which may be punished sum­
marily without reference to any specific act, regulation or order pro­
hibiting the behaviour. This provision has for instance been used to 
punish racial or sexual harassment within units. 
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Furthermore, offences against the rules of abstention from alco­
holic beverages (Act of 2. July 2004), can only be dealt with by sum­
mary punishment. 
Last, there is an indirect difference arising from the rules in crimi­
nal law, l imiting the powers to prosecute unless the victim of the 
crime demands prosecution. There is no such limitation in the Disci­
plinary Act. The purpose of the disciplinary system for summary pun­
ishments is to give the commander a tool for keeping order in his or 
her unit, and not to give rights to individuals to demand or not de­
mand prosecution of offences against them. The victim can, how­
ever, take a criminal case to the police, if the commander does not 
impose a summary punishment or the victim thinks that a summary 
punishment would be an insufficient reaction. 
The accused has no right to choose between summary punish­
ments or trial by court. 
c. Please describe the summary punishments/sanctions laid down 
by your law, indicating whether there are differences as to the 
applicability of each sanction with respect to different catego­
ries of persons. 
The sanctions are laid down in section 5 of the Military Disciplin­
ary Act. The sanctions are: 
i .  Detention under guard for  up  to 20 days. 
i i . Fine, based on the daily allowance for private conscripts (NOK 
120,- in 2004) 
a) Against conscripts, up to 20 times the daily allowance 
b) Against enlisted and officers, up to 50 times the daily al­
lowance 
iii. Restriction of freedom 
a) As confinement to barracks for up to 30 days 
b) As prohibition to leave one's vessel for the same duration 
iv. Formal reprimand 
a) Severe reprimand in the presence of several officers or pri­
vates 
b) Simple reprimand alone, or in written letter. 
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There are no further differences as to the applicabil ity of sanc­
tionlV with respect to different categories of persons. 
Under wartime rules, detention under guard can be imposed for up 
to 60 days. 
d. Are there categories of military personnel to whom summary 
punishments are not applicable at all? Om summary punish­
ments be imposed against civilians? 
Summary punishments cannot be imposed against civilians un­
der the peacetime rules. 
e. Please describe the powers of the disciplinary authorities, indi­
cating: 
a) at which command level summary punishments can be im­
posed; 
b) whether there are disciplinary sanctions that can be im­
posed only by a tribunal or comparable entity; 
c) whether it is necessary to have the approval of a judge 
when imposing some specific punishment, e.g. detention 
under guard; 
d) whether it is necessary to consult a judge advocate or other 
legal specialist before imposing specific punishments or de­
ciding specific cases. 
Summary punishments can be imposed by company commander 
and by any higher commander in the l ine. The powers of the com­
pany commander are, however, limited to confinement under guard 
for 12 days in peacetime, 36 days in wartime. The company com­
mander can impose disciplinary fines against officers and enlisted 
personnel only up to 25 times the daily allowance. 
Norway has no system of disciplinary tribunals, nor is it neces­
sary to have the approval of a judge for imposing any of the sanc­
tions under the summary punishment system. 
The commander has to consult a judge advocate before impos-
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ing more than 12 days of detention under guard, or more than 15 
days of restriction of freedom. The judge advocate must also be 
consulted in cases of absence without leave of more than seven days' 
duration. The opinion of the judge advocate is only advisory with 
relation to the commander, except when the judge advocate decides 
to prosecute a case as a criminal offence. 
t Does a disciplinary authority have full discretion as to the exer­
cise of his disciplinary powers with regard to summary punish­
ments, or is he subject to orders of a superior? 
No commander can be ordered to impose a specific summary 
punishment in a specific case. A superior commander can, however, 
issue general guidance on the measuring out of summary punish­
ments in typical cases. This has been done by the Chief of Defence. 
g. Is it possible for a superior to annul a summary punishment 
imposed by a subordinate? 
a) can he replace the annulled punishment by a new one or 
change the original punishment? 
b) To what extent is he bound by the principle of "reformatio 
in pejus" (not to change the punishment to the detriment 
of the offender)? 
c) Is it possible for a supenor directly to impose a summary 
punishment in place of the officer normally competent? 
A superior commander can in the course of routine review annul 
a summary punishment imposed by a subordinate, mitigate it or 
change it. The change must not be to the detriment of the offender, 
with the exception that he can report the case for criminal prosecu­
tion. He must consult a judge advocate before annulling, changing or 
reporting it to criminal prosecution. 
A superior commander may, before a summary punishment has 
been imposed, take a case out of the hands of a subordinate com­
mander and impose the punishment he sees fit, himself. 
h .  Do mil itary personnel have the right to appeal a summary punish­
ment? 
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a) If so, who deals, with this appeal? 
b) Is there a possibility to bring the appeal before a tribunal or 
a court? 
c) Are there additional possibilities of appeal, and if so, before 
whom? 
d) Will an appeal suspend the execution of the punishment? 
A summary punishment can be appealed to the commanding 
officer at brigade/regimental level or equivalent. This commanding 
officer must hear the opinion of the judge advocate before deciding 
the case. In Norway, about 10 % of the punishments are appealed. 
There is no possibility to bring the appeal before a tribunal or a court 
at this stage. 
If the punished is not satisfied, he has the possibil ity of a second 
appeal, to the national disciplinary board, which consists of a judge, 
an officer and a private conscript. Some 15 % avail themselves of 
this opportunity. 
The execution of the punishment is suspended until the appeal(s) 
is decided, with some minor exceptions. The main exceptions are 
that if the offender is about to leave the service, restriction of free­
dom for up to one week can be executed and imposed fines have to 
be paid. 
The wartime rules are about to be changed, and according to 
the proposed rules, the first appeal goes to the immediate superior 
commander, typical ly the battalion commander, and the second to 
brigade/regimental commander. The judge advocate's opinion should 
be heard before the second appeal is decided. The national disciplin­
ary board has no functions under the wartime rules. Under wartime 
rules, an appeal wi ll not suspend the execution, unless decided in 
the specific case. 
After having exhausted the possibil ities of appeal, the punished 
can sue the government for i l legal decision, but not complain over 
the measuring out of the punishment. Such cases have been brought 
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before the courts twice since 1988, one successfully and the other 
without success. 
i. Does your country have a system of automatic review of sum­
mary punishments (e.g. routine control of the legality and rea­
sonability of punishment (imposed)? If so, please give a brief 
description of it. 
The summary punishments imposed are reviewed monthly by 
the brigade or regiment or corresponding commander, who wil l take 
advice from the judge advocate. Afterwards, they will be sent to the 
Judge Advocate General, who advises the Inspector General of the 
service concerned . The review is based on copies of the forms for 
summary punishments, but in a number of cases the documents of 
the case will be obtained for a closer review, now and then leading to 
annulment or mitigation. 
j Does the law of your country provide for special disciplinary 
tribunals (or boards) as opposed to military courts or tribunals 
for criminal cases, for the military? If not, do you have similar 
systems for military personnel in their capacity of government 
employees? 
There are no such tribunals or boards except for the national 
disciplinary board for second appeals. 
k. If relevant, please describe the functioning of the disciplinary 
tribunals with respect to: 
a) composition of the tribunal; 
b) hierarchic organisation of instances; 
c) how a case is brought before the tribunal; 
d) which office would be responsible for the prosecution,' and 
e) whether the accused has the same rights as before the 
courts. 
Not relevant. 
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Secara umum, sistem peradilan mil iter Norwegia dapat dibedakan 
pada masa damai dan pada masa perang. Pada masa damai, kasus­
kasus pidana militer tunduk pada Pengadilan Negeri, yang diajukan 
oleh jaksa-jaksa militer (oditur militer) . Adapun dalam masa perang, 
kasus-kasus seperti itu diadili pada sejumlah pengadilan negeri 
tertentu dengan hakim-hakim militer. 
Norwegia memi l iki sejumlah peraturan perunda ng-undangan 
mengenai sistem peradilan militer, antara lain dirumuskan dalam 
Undang-undang mengenai hukum acara pidana (22 Mei 1981)  
khususnya Bagian 10 yang mengatur mengenai mil iter. Aturan tersebut 
kemudian disempurnakan dengan Undang-undang di tahun 1994, 
serta Royal Decree (13 Juni 1997) yang mengatur mengenai struktur 
organisasi pengadi lan . Pengadilan-pengadi lan tersebut hanya 
mengadili kasus-kasus pidana saja dan tidak mengadili kasus-kasus 
pelanggaran disiplin .  Secara umum, Bagian 10 ini hanya mengatur 
kasus pidana mi liter seperti pelanggaran hukum pidana mil iter. 
Sedangkan di masa perang, Bagian ini juga mengadili tindak pidana 
biasa yang dilakukan oleh personel mil iter, atau setiap orang yang 
bekerja pada atau mengikuti unit angkatan bersenjata, atau kasus­
kasus yang dilakukan oleh tawanan perang, asalkan kasus tersebut 
terjadi di medan peperangan. 
Pengadilan-pengadilan tersebut merupakan pengadilan negeri/sipil 
yang diketuai oleh hakim-hakim setempat, beserta hakim militer di 
mana kepangkatan mereka harus lebih tinggi, atau paling tidak sama 
dengan terdakwa. Dalam persidangan seperti itu, maka komandan 
mi l iter tidak mem punya i hak untuk mempengaruh i  ja lannya 
pengadilan dan tidak ditunjuk sebagai hakim . Adapun, hukum acara 
yang berlaku pada pengadilan mil iter pada umumnya sama dengan 
yang berlaku pada pengadilan negeri, misalnya mengenai sifatnya 
yang terbuka untuk umum, adanya hak untuk didampingi penasehat 
hukum secara cuma-cuma, dan sebagainya . Putusan pengadilan tidak 
memerlukan konfirmasi, dan hukuman yang dijatuhkan dilaksanakan 
oleh angkatan bersenjata hanya dalam kasus-kasus tertentu saja.  
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Terdapat pula mekanisme untuk melakukan banding pada tahap­
tahap tertentu, sebagaimana pula diatur untuk kasus-kasus pidana 
yang terjadi pada masa perang. Hanya saja dalam kasus yang terakhir, 
tidak terdapat para juri namun hanya para hakim yang terdiri dari 
gabungan antara para profesional (3 orang) dan hakim militer ( 4 
orang). Sementara di masa damai, ada tidaknya juri ditentukan 
berdasarkan ringan beratnya tindak pidana yang dilakukan oleh 
terdakwa. Jika kesalahannya berat, maka diperlukan kehadiran juri 
dalam kasus-kasus demikian .  Hak untuk banding ini dimiliki baik oleh 
terdakwa maupun oleh jaksa. 
Namun demikian, kasus demikian dapat dinyatakan dibuka kembali 
jika terdapat kesalahan-kesalahan yang umum, sebagaimana yang 
biasa diatur dalam kasus pidana umum, seperti adanya kesalahan 
prosedural, digunakannya bukti-bukti palsu, dan lain-lain. Jaksa dapat 
memilih apakah terdakwa akan diadili berdasarkan aturan-aturan 
militer ataukah aturan pidana biasa . 
Kedudukan para jaksa ini berada di bawah Kementrian Kehakiman .  
Untuk melaksanakan tugas tersebut, mereka harus memenuhi 
persyaratan tertentu, misalnya harus memiliki nilai prestasi akademik 
yang tinggi. Status mereka pada waktu perang adalah sebagai personil 
militer, dengan kepangkatan mulai dari mayor sampai mayor jenderal . 
Sistem hukum militer Norwegia mengenai penjatuhan hukuman yang 
bersifat cepat diatur dalam Undang-undang Disiplin Mil iter (20 Mei 
1988), yang dilengkapi dengan peraturan kedisiplinan pada tanggal 
16 Desember 1988. Komandan militer dapat menjatuhkan hukuman 
kepada anak buahnya dan orang-orang yang berada dalam 
komandonya. Dalam hal pelanggaran tersebut terjadi pada waktu 
perang, maka hukum acara dan mekanisme banding disederhanakan. 
Terdapat perbedaan antara kasus-kasus tindak pidana dan kasus­
kasus pelanggaran disipliner. Kasus-kasus yang berkenaan dengan 
pelanggaran perintah dan disiplin militer pada umumnya diatur di 
dalam Undang-undang Disiplin Mil iter dan dapat segera dijatuhkan 
hukumannya tanpa harus mengacu kepada satu Undang-undang 
tertentu, misalnya mengenai kasus-kasus pelecehan ras atau seksual 
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yang terjadi di dalam unit-unit militer. Tujuannya tidak lain adalah 
agar para komandan tetap dapat menegakkan aturan/ketertiban pada 
anak buah atau unit-unitnya. Tentu saja, para korban dapat membawa 
kasus ini kepada pihak kepolisian, apabila penghukuman tersebut 
dirasakan tidak memadai atau bahkan sama sekali tidak dijatuhkan 
kepada si pelaku . Adapun, sanksi yang diatur dalam Undang-undang 
Disiplin Mil iter dapat berupa penahanan untuk paling lama 20 hari 
( dan dapat diperpanjang sampai 40 hari jika terjadi pada waktu 
perang), denda, pembatasan kebebasan dan teguran resmi.  Sanksi 
i n i  hanya berlaku bagi para personi l  mi l iter dan tidak dapat 
diberlakukan bagi penduduk sipil menurut aturan pada masa damai. 
Atas hukuman tersebut yang dijatuhkan kepada personil militer, maka 
dapat di lakukan banding pada atasan di tingkat brigade atau yang 
setara. Pelaksanaan hukuman ini dikaji-ulang secara teratur setiap 
bulannya oleh komandan pada tingkat brigade atau yang setara.  
Sementara itu, dari hasil laporan mengenai perbandingan jurisdiksi 
militer di berbagai negara, diperoleh beberapa temuan, antara lain 
yang menyatakan bahwa pada umumnya negara-negara telah 
mengenal adanya sistem peradilan mil iter di  negara mereka, bahkan 
sejak beberapa abad yang lalu. Akan tetapi, sistem ini kemudian 
mengalami perkembangan di  mana terdapat sejumlah negara yang 
menginginkan dihapuskannya atau diperbaharuinya sistem peradilan 
mil iter di negara mereka. Kebanyakan negara, pada umumnya telah 
mengenal adanya peradilan-peradilan yang bersifat khusus yang 
mengatur mengenai kasus-kasus pidana yang dilakukan oleh para 
personil mi liter. Akan tetapi negara-negara seperti Inggris misalnya, 
cenderung untuk tetap mempertahankan sistem peradilan mil iter 
mereka. Jika tidak terdapat pengadilan seperti itu, maka di beberapa 
negara terdapat organisasi khusus yang berkenaan dengan 
penuntutan kasus-kasus pidana yang dilakukan oleh militer. Namun, 
dari jawaban yang diperoleh, temyata sebagian besar negara (29 
negara) memiliki pengadilan militer untuk mengadili anggota angkatan 
bersenjatanya; sedangkan hanya sedikit negara (6 negara) yang sama 
sekali tidak memiliki peradilan seperti itu. Sedangkan sebagian lainnya 
memiliki elemen-elemen mil iter di dalam peradilan sipilnya (semi­
militer) dan adapula negara yang merumuskan ketentuan mengenai 
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perad i l an  m i l iter i n i  secara tertu l is  saja, yang memberikan  
kemungkinan untuk dibentuknya peradilan militer pada masa perang. 
Jadi, kehadiran pengadilan militer ini bersifat tetap/permanen di 
beberapa negara, akan tetapi di sejumlah negara lainnya, pengadilan 
seperti itu bersifat sementara/ad hocsaja. 
Berkenaan dengan yurisdiksi, maka pada umumnya kejahatan perang 
dan kejahatan-kejahatan atau tindak pidana umum merupakan 
yurisdiksi dari pengadilan militer ini. Ada pengadilan militer yang hanya 
mengadili kasus-kasus tindak pidana militer saja yang dilakukan oleh 
personi l  mil iter mereka, namun terdapat pula negara yang mengadili 
orang-orang selain militer, yakni para tawanan perang dan orang­
orang sipil yang mengikuti atau bekerja pada angkatan bersenjata, 
namun bukan merupakan bagian daripadanya . Pada umumnya 
pengadilan militer tersebut bersifat independen, dan persidangannya 
dilaksanakan secara terbuka, dengan hasil putusan yang dapat 
dilakukan upaya banding. 
Jalannya persidangan pada pengadi lan mi l iter pada umumnya 
dinyatakan terbuka untuk umum. Di beberapa negara, pihak korban 
berhak untuk duduk sebagai pihak dalam mekanisme persidangan; 
akan tetapi tidak demikian halnya di sejumlah negara lainnya . 
Persidangan dapat dijalankan secara in absentia jika berkenaan 
dengan kejahatan-kejahatan yang relatif lebih ringan .  Adapun 
keputusan pengadilan mil iter ini tidak memerlukan konfirmasi dari 
pejabat di tingkat atasnya, namun hal tersebut diperf ukan di beberapa 
negara lainnya . J ika hukumannya bersifat ringan, maka dapat 
dilaksanakan oleh angkatan bersenjata, akan tetapi jika hukumannya 
berat u m u m nya pe laksa naannya d i l a ku kan  d i  l em baga 
pemasyarakatan.  
Pada umumnya semua negara yang telah mengisi kuesioner menjawab 
bahwa terdapat hak untuk banding dalam sistem pengadilan militer 
mereka. Bahkan, d i  sejumlah negara, suatu kasus yang telah 
dinyatakan mendapatkan putusan akhir dari pengadilan militer, dapat 
dibuka kembali . Sebagian negara ada yang telah memiliki pengaturan 
mengenai sistem peninjauan kembali yang bersifat otomatis terhadap 
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putusan-putusan pengadilan militer, namun ada pula yang belum 
memiliki pengaturan seperti itu. 
Berkenaan dengan kasus-kasus kejahatan di mana pelakunya terdiri 
dari mil iter dan orang sipil, maka yurisdiksi pengadilan militer untuk 
kasus-kasus seperti itu beragam, misalnya : ada pengadilan militer 
yang memang berkompeten menangani kasus demikian, atau 
kompetensi tersebut disepakati terlebih dahulu, ada yang terpisah; 
atau jika kejahatannya diatur dalam hukum pidana umum, maka 
pengadilan negeri lebih berkompeten mengadilinya dan sebaliknya, 
jika kejahatannya merupakan kejahatan militer maka dipisahkan 
kompetensinya; atau ada negara yang mengatur kejahatan demikian 
merupakan kewenangan pengadilan negeri kecuali jika menyangkut 
keamanan negara maka termasuk ke dalam kompetensi pengadilan 
militer. 
Jika seseorang melakukan serangkaian kejahatan yang termasuk baik 
ke dalam yurisdiksi pengadilan militer dan sipil maka : ada negara 
yang memasukkannya ke dalam yurisdiksi pengadilan militer, ada 
pula yang terpisah atau tergantung kepada keputusan dari jaksa 
penuntut umum, atau tergantung dari sifat kejahatan yang dilakukan 
dan kemungkinan pengadilan negeri untuk mengadilinya . Secara 
khusus di Belgia, jika kejahatan yang dilakukan pada waktu perang 
adalah kejahatan perang atau kejahatan terhadap kemanusiaan atau 
kejahatan genosida, maka pengadilan militer memiliki kewenangan 
untuk mengadili kejahatan tersebut. 
Pada umumnya negara-negara memiliki sistem penghukuman yang 
dilaksanakan secara cepat, walaupun jenis atau bentuknya bermacam­
macam. Akan tetapi nampaknya sistem demikian tidak dilengkapi 
pula dengan sistem untuk pengkajian kembali secara otomatis atas 
hukuman-hukuman yang telah dijatuhkan. 
Dengan beberapa poin tersebut, terdapat beberapa rekomendasi yang 
umumnya disepakati oleh sejumlah besar negara, yaitu bahwa: 
1 .  Yurisdiksi mil iter ditujukan untuk mencapai keadilan, ketertiban 
dan disiplin militer; 
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2. Setiap negara seharusnya memiliki sistem penghukuman yang 
cepat untuk kategori pelanggaran ringan, kecuali j ika sistem 
pengadi lan mi l iter mereka mampu untuk mengadi l i  semua 
pelanggaran militer secara cepat; 
3.  Terdakwa harus mendapatkan jaminan hukum secara adil; 
4. Pengetahuan yang memadai mengenai mi l iter merupakan 
sesuatu yang sangat penting bagi terlaksananya sistem ini; 
5 .  Setiap sistem yang berkaitan dengan pelanggaran-pelanggaran 
mil iter harus mendapatkan kepercayaan baik dari masyarakat 
maupun dari pihak-pihak militer itu sendiri . 
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